
Before The 
State O f Wisconsin 

DIVISION OF HEARINGS AND APPEALS 

In the Matter of Claims Against the Dealer Bond Case No. 99-H. 11 I6 

Of Five Comers GMC Truck, Inc. 

FINAL DECISION 

On November 18, 1998, Steven Peterson filed a claim with the Wisconsin Department of 
Transportation against the motor vehicle dealer bond of Five Comers GMC Truck, Inc. The 
claim along with documents gathered by the Department m its mvestigation of the claim was 
referred to the Division of Hearmgs and Appeals for hearmg. On March 8, 1999, a Pubhc Notice 
of Time to File Dealer Bond Clatm was pubhshed m the News Graphic, a biweekly newspaper 
pubhshed m the City of Cedarbur g, Ozaukee County. The notice informed other persons who 
may htve clatms against Ftve Comers GMC Truck, Inc., to file them wtth the Department by 
May 7, 1999, and scheduled a hearing on the claims for May 21, 1999. No additional claims 
were filed. 

By letter dated May 11, 1999, the Admmistrative Law Judge cancelled the hearmg and 
mstructed the parties to file any addttional materials that they wished to have considered in 
making the Prelimmary Determmation by May 21, 1999. On May 18, 1999, Steven Peterson 
filed a letter and affidavit m support of his claim A Prehminary Determmation based on the 
documentation contamed in the file and required by sec. Trans 140 26(4)(a), WIS. Adm. Code, 
was issued on June 2, 1999. On June 28, 1999, Steven Peterson filed an ObJection to the 
Prehminary Determination pursuant to sec. Trans 140,26(5)(b), Wis. Adm. Code. Pursuant to 
due notice a hearing under sec. Trans 140.26(6), Wis. Adm Code, was conducted m this matter 
on Friday, September 3, 1999 in Mequon, Wisconsin. Mark J. Kaiser, Administrative Law 
Judge, presidmg. 

In accordance with sets. 227.47 and 22753(1)(c), Stats., the PARTIES to this proceeding 
are certified as follows: 

Steven P. Peterson, Claimant 
10536 North Gazebo Hill Parkway 
Mequon, WI 53092 
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Five Corners GMC Truck, Inc., by 

Attorney Catherme A. Stock 
N61 W6058 Columbia Road 
P. 0. Box 127 
Cedarburg, WI 53012.0127 

Capttol Indemmty Corporation 
P. 0 Box 5900 
Madison, WI 53705-0900 

At the outset of the hearmg Ftve Comers GMC Truck, Inc , (Dealer) stipulated that 
Steven Peterson’s loss in this case had been caused by an act that constttutes grounds for 
suspension or revocation of tts motor vehtcle dealer hcense. The only Issue for the hearmg was 
the amount of the loss suffered by Steven Peterson. Mr. Peterson has the burden of proof on this 
issue. At the hearmg, Mr. Peterson did not present any additional evidence, but merely reiterated 
the evidence he had submttted prior to the issuance of the Prehminary Determination. 

Specifically, the testrmony he presented is that he had been told in a telephone 
conversatton by someone from the Milwaukee Metropolitan Auto Auction that if two trucks with 
the same eqmpment and specificattons were each sold five years from now and one vehicle was a 
1997 model year and the other was a 1998 model year, the difference in sales price accordmg to 
an auto/truck dealer black book value could be as much as $3000.00. Mr. Peterson also testified 
that he deserved an addttional $1800 00 as pumtive damages agamst the dealer and to 
compensate him for the time he has spent pursuing thts clatm. Thus evidence was constdered 
prior to the tssuance of the Prehmmary Determmation 

The Dealer presented evtdence at the hearmg that the dtfference in the manufacturer’s 
suggested retail price (M.S.R.P ) for a 1997 model of the type of van purchased by Mr. Peterson 
was $21,404.00 and the M S.R.P for the 1998 model was $21,494.00, a dtfference of only 
$90.00. However, the Dealer had no evtdence of the value of a new 1997 model in 1998, which 
is what Mr. Peterson purchased. Based on common sense alone, most consumers choosmg 
between two essentially identtcal vehtcles would undoubtedly prefer a newer model year. The 
value of a new 1997 model purchased in 1998 ts less than a 1998 model. Netther party presented 
any evidence at the hearmg indtcating that the amount of the loss suffered by Mr. Peterson is 
sigmficantly more or less than the amount found in the Prelimmary Determination. The Findmgs 
of Fact and Conclusions of Law are unchanged from the Prehmmary Determinatton. 

FINDINGS OF FACT 

1. Ftve Comers GMC Truck, Inc (Dealer) IS lmensed by the Wisconsin Department 
of Transportatton as .a motor vehicle dealer. The Dealer’s facthties are located at 1266 
Washington Avenue, Cedarburg, Wtsconsin, 53012. 
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2 The Dealer has had a bond m force from January I, 1994 to the present (Bond 
#578679 from Capttol Indemmty Corporation, Madtson, Wtsconsm). 

3. On June 3, 1998, Steven Peterson purchased a new GMC Model TG3 1903 Cube 
Van from the Dealer. Accordmg to the purchase contract, Mr Peterson purchased a 1998 model, 
VW lGDJG3 IR5V107754 1. Mr. Peterson took delivery of the vehicle on June 10, 1998. 

4. Approximately one week later, Mr. Pet&son dtscovered that the vehtcle he 
purchased was a 1997 model, not a 1998 model. Sectton Trans 139.05(2)(b), WE. Adm. Code, 
requires a dealer to descrtbe in a purchase contract the vehicle purchased by year, make, model 
and tdentificatton number. The purchase contract prepared by the Dealer did not do so 
accurately. 

5. After he discovered the mistake on the purchase contract, Mr. Peterson contacted 
the Dealer. The Dealer attempted to locate a 1998 model vehtcle to replace the 1997 model sold 
to Mr. Peterson, but was unable to find one. The Dealer then offered Mr. Peterson a cash 
settlement to buy back the 1997 GMC Cube Van sold to Mr. Peterson or alternatively, to trade 
him a 1999 GMC Cube Van for the vehicle he was sold. Mr Peterson rejected both offers. 

6 On November 18, 1998, Mr. Peterson filed a claim against the bond of the Dealer. 
The bond claim is in the amount of $4,800.00. The claim ts itemtzed as $3000.00 for the “year 
97-98 discrepancy” and $1800.00 for “au conditioning not in 1997 vehicle received as was 
requested for 1998 truck.” There ts no record that the van purchased by Mr. Peterson included 
an condtttonmg. In subsequent correspondence wtth the Department of Transportatton, Mr. 
Peterson explamed that he requested the air condttronmg as “further compensation for [the 
Dealer’s reckless] intent of deception ” 

7. Mr. Peterson sustained a loss in the amount of $576 00 as a result of an act of the 
Dealer which would be grounds for the suspenston or revocation of Its motor vehtcle dealer 
hcense The calculatton of the loss is set forth in the “Dtscusston” section below. 

8. The bond clatm was filed within three years of the ending date of the period the 
Capitol Indemnity bond was in effect and is; therefore, a timely claim. 

Discusston 

The procedure for determming clatms agamst dealer bonds is set forth at Chapter 
Trans 140, Subchapter II, Wis. Adm. Code. Section Trans 140 21(l), Wts Adm. Code, provides 
in relevant part: 

A claim is an allowable claim if it satisfies each of the following requtrements and is not 
excluded by sub. (2) or (3): 

(a) The claim shall be for monetary damages in the amount of an actual loss suffered by 
the claimant. 
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(b) The clatm arose during the pertod covered by the security. 

(c) The clatmant’s loss shall be caused by an act of the hcensee, or the [hcensee’s] agents 
or employees, which 1s grounds for suspension or revocatton of any of the following: 

1 A salesperson ltcense or a motor vehtcle dealer license, m the case of 
a secured salesperson or motor vehicle dealer, pursuant to s. 218 01(3)(a) 1. to 
14., 18. to 21., 25. or 27. to 31., Stats. 

(d) The claim must be made withm three years of the last day of the penod covered by 
the securtty. The department shall not approve or accept any surety bond or letter of 
credtt whtch provides for a lesser period of protectton. 

The Dealer failed to msert the correct model year for the vehicle m the purchase contract. 
Although there IS no evidence that this error was intentional, the Dealer’s fatlure to Insert the 
correct model year m the purchase contract is a violation of sec. Tram 139.05(2)(b), Wis. Adm. 
Code. This violation is, in turn, a violatton of sec. 218 01(3)(a)14, Stats. Section 
218.01(3)(a)14, Stats., provtdes that it is grounds for the demal, suspenston or revocation of a 
motor vehtcle dealer license if the dealer has “violated any law relatmg to the sale, lease, 
dtstributton or financing of motor vehicles.” Accordingly, Mr. Peterson’s loss was the result of 
an act which could constitute grounds for the suspension or revocatton of the Dealer’s motor 
vehicle dealer license. 

Mr. Peterson filed a clatm m the amount of $4800.00. Of thts claim, $1800.00 is for au 
conditionmg whtch Mr. Peterson is seekmg as compensation for the Dealer’s deceptton. 
Pumttve damages are spectfically dtsallowed pursuant to set Trans 140.21(2)(e), WE. Adm. 
Code Accordmgly, thts part of the clarm can not be allowed. Mr. Peterson ts also claiming 
$3000.00 for the “year 97-98 dtscrepancy.” Hts~ustificatton for thts figure is that he “contacted 
the Mdwaukee Metropolitan Auto Auctton m Caledoma, Wisconsin and asked a representattve 
that If [he] were to sell a parttcular truck 5 years from now and one vehicle was a 1997 and one 
vehicle was a 1998 wtth the same equipment and specificattons, what could [he] expect the 
dtfference in sales prrce for the year. They told [him] according to an auto/truck dealer black 
book value it could be approximately $3500.00.” There is no reason to doubt that Mr. Peterson 
was told this informatton by someone from the Milwaukee Metropolitan Auto Auction; however, 
this IS an msuffictent basts to support Mr. Peterson’s claim There is no mdtcatton whether thus 
figure refers to wholesale or retail value of the hypothetical vehrcle and what assumpttons were 
made with respect to the mileage, condition and use of the vehicle in Mr. Peterson’s hypothettcal 
question. 

A more reliable basrs to evaluate the dtfference in value between a 1998 and 1997 model 
vehicle IS the pages from the official Wisconsin Automobile Valuation Gmde supplied by the 
Wisconsin Department of Transportation. The specific model vehicle purchased by Mr. Peterson 
is not hsted in this guide; however, the Department of Transportation employee highlighted the 
1998 and 1997 models of the Safari mim extended cargo van model L19, the Safart mmi- 
extended van model L19, and the Savana 4x2 compact cargo van model G39. The dtfference 
and the suggested factory retarl prtce between the 1998 and 1997 models of these three vehicles 
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are $542 00, $592.00 and $594.00 respectively, for an average of $576 00. This figure ts also 
consistent wtth M r. Habtch’s statement in his March 10, 1999, letter that “the dtfference between 
model years ts at most $500.00 when new ” The amount of$576 00 ts a reasonable calculation 
for the loss sustained by M r Peterson for the Dealer’s failure to correctly hst the model year of 
the purchase vehtcle on the purchase contract. 

CONCLUSIONS OF LAW 

1. Steven Peterson’s clatm arose on June 3, 1998, the date he purchased the subject 
vehtcle from Ftve Comers GMC Truck Inc. The claim arose durtng the period covered by the 
surety bond issued by Capttol Indemnity Corporation to Five Comers GMC Truck, Inc. 

2. M r. Peterson filed a clatm against the motor vehicle dealer bond of Ftve Comers 
GMC Truck, Inc., on November 18, 1998. The bond clatm was filed wtthin three years of the 
last day of the period covered by the surety bond. Pursuant to sec. Tram 140.21(l)(d), W is 
Adm. Code, the claim is tamely. 

3 M r. Peterson’s loss was caused by an act of Ftve Corners GiMC Truck, Inc., which 
would be grounds for suspension or revocation of its motor vehicle dealer hcense The evtdence 
in the record supports a claim in the amount of $576.00. Pursuant to sec. Trans 140 21(l)(c), 
W ts. Adm Code, this portton of the claim ts allowable. 

4 The Divtsion of Hearmgs and Appeals has the authority to issue the following 
order 

ORDER 

The clatm filed by Steven Peterson agatnst the motor vehtcle dealer bond of Ftve Comers 
GMC Truck, Inc., ts APPROVED in the amount of $576 00. Capttol Indemmty Corporation 
shall pay M r. Peterson thts amount for his loss attributable to the actions of Ftve Comers GMC 
Truck, Inc 

Dated at Madtson, W isconsm on October 1, 1999 

STATE OF W ISCONSIN 
DIVISION OF HEARINGS AND APPEALS 
5005 University Avenue, Sutte 201 
Madison, W isconsin 53705 
Telephone: (608) 266-7709 
FAX: (608) 264-9885 

By: -‘*~a--/ /d-q+ 
MARK J. KAISER 
ADMINISTRATIVE LAW JUDGE 

F~~DOCSIGENII~cUCORNERSlin WK.Dcc 


